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SPECIAL NOTES APPLICABLE TO PROJECT (CONTINUED)

SPECIAL NOTE
DISADVANTAGED BUSINESS ENTERPRISE  PROGRAM

It is the policy of the Kentucky Transportation Cabinet (“the Cabinet”) that Disadvantaged
Business Enterprises (“DBE”) shall have the opportunity to participate in the performance of
highway construction projects financed in whole or in part by Federal Funds in order to create
a level playing field for all businesses who wish to contract with the Cabinet.   To that end,
the Cabinet will comply with the regulations found in 49 CFR Part 26, and the definitions and
requirements contained therein shall be adopted as if set out verbatim herein.

The Cabinet, contractors, subcontractors, and sub-recipients shall not discriminate on the
basis of race, color, national origin, or sex in the performance of work performed pursuant to
Cabinet contracts.  The contractor shall carry out applicable requirements of 49 CFR 26 in the
award and administration of federally assisted highway construction projects.  The contractor
will include this provision in all its subcontracts and supply agreements pertaining to
contracts with the Cabinet.

Failure by the contractor to carry out these requirements is a material breach of its contract
with the Cabinet, which may result in the termination of the contract or such other remedy as
the Cabinet deems necessary.

OBLIGATION OF CONTRACTORS

Each contractor prequalified to perform work on Cabinet projects shall designate and make known
to the Cabinet a liaison officer who is assigned the responsibility of effectively administering
and promoting an active program for utilization of DBEs. 

If a formal goal has not been designated for the contract, all contractors are encouraged to
consider DBEs for subcontract work as well as for the supply of material and services needed to
perform this work.

Contractors are encouraged to use the services of banks owned and controlled by minorities and
women. 

___________________________________ CONTRACT GOAL _________________________________________

CONTRACT GOAL

The Disadvantaged Business Enterprise (DBE) goal established for this contract is
____%  of the total value of the contract.

The contractor shall exercise all necessary and reasonable steps to ensure that
Disadvantaged Business Enterprises participate in at least the percent of the
contract as set forth above as goals for this contract.
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CERTIFICATION OF CONTRACT GOAL

Contractors shall include the following certification in bids for projects for which a DBE goal
has been established. BIDS SUBMITTED WHICH DO NOT INCLUDE CERTIFICATION OF DBE PARTICIPATION WILL
NOT BE READ PUBLICLY.  These bids will not be considered for award by the Cabinet and they will
be returned to the bidder. 

“The bidder certifies that it has secured participation by Disadvantaged Business Enterprises
(“DBE”) in the amount of ____ percent of the total value of this contract and that the DBE
participation is in compliance with the requirements of 49 CFR 26 and the policies of the Kentucky
Transportation Cabinet pertaining to the DBE Program.”

DBE PARTICIPATION PLAN

All bidders are encouraged to submit their General DBE Participation Plan with their bid on the
official form.   Lowest responsive bidders whose bid packages include DBE Participation Plans may
be awarded the contract at the next Awards Committee meeting provided that the DBE goal is met.
 The DBE Participation Plan shall include the following:

1) Name and address of DBE Subcontractor(s) and/or supplier(s) intended to be used in the
proposed project;

2) Description of the work each is to perform including the work item , unit, quantity,
unit price and total amount of the work to be performed by the individual DBE;

3) The dollar value of each proposed DBE subcontract and the percentage of total project
contract value this represents.  DBE participation may be counted as follows;

a). If DBE suppliers and manufactures assume actual and contractual responsibility, the
dollar value of materials to be furnished will be counted toward the goal as follows:

• The entire expenditure paid to a DBE manufacturer;

• 60 percent of expenditures to DBE suppliers that are not manufacturers provided
the supplier is a regular dealer in the product involved.  A regular dealer
must be engaged in, as its principal business and in its own name, the sale of
products to the public, maintain an inventory and own and operate distribution
equipment; and

• the amount of fees or commissions charged by the DBE firms for a bona fide
service, such as professional, technical, consultant, or managerial services
and assistance in the procurement of essential personnel, facilities,
equipment, materials, supplies, delivery of materials and supplies or for
furnishing bonds, or insurance, providing such fees or commissions are
determined to be reasonable and customary.  

b). The dollar value of services provided by DBEs such as quality control testing,
equipment repair and maintenance, engineering, staking, etc.;

c). The dollar value of joint ventures.  DBE credit for joint ventures will be limited
to the dollar amount of the work actually performed by the DBE in the joint venture; 

4) Written and signed documentation of the bidder’s commitment to use a DBE contractor
whose participation is being utilized to meet the DBE goal; and

5) Written and signed confirmation from the DBE that it is participating in the contract
as provided in the prime contractor’s commitment.

The apparent low bidder who does not submit a General DBE Participation Plan with the bid shall
submit it within 10 calendar days after receipt of notification that they are the apparent low
bidder. The project will not be considered for award prior to submission and approval of the
apparent low bidder’s DBE Participation Plan. 
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Detailed DBE Participation Plan forms will be included in the Contractor Package presented to
successful bidders following the awarding of the project.  The Detailed DBE Participation Plan
must be completed and returned to Contract Procurement in accordance with Cabinet policy.  A copy
of the blank estimate will be included with the Detailed DBE Participation Plan to list sequence
items by PCN (Project Control Number).   

Changes to DBE Participation Plans must be approved by the Cabinet.  The Cabinet may consider
extenuating circumstances including, but not limited to, changes in the nature or scope of the
project, the inability or unwillingness of a DBE to perform the work in accordance with the bid,
and/or other circumstances beyond the control of the prime contractor.

CONSIDERATION OF GOOD FAITH EFFORTS REQUESTS

If the DBE participation submitted in the bid by the apparent lowest responsive bidder does not
meet or exceed the DBE contract goal, the apparent lowest responsive bidder must submit a Good
Faith Effort Package to satisfy the Cabinet that sufficient good faith efforts were made to meet
the contract goals prior to submission of the bid. Efforts to increase the goal after bid
submission will not be considered in justifying the good faith effort, unless the contractor can
show that the proposed DBE was solicited prior to the letting date.  DBEs utilized in achieving
the DBE goal must be certified at the time the bid is submitted. One complete set and nine (9)
copies of this information must be received in the office of the Division of Contract Procurement
no later than 12:00 noon of the tenth calendar day after receipt of notification that they are
the apparent low bidder.  

Where the information submitted includes repetitious solicitation letters it will be acceptable
to submit a sample representative letter along with a distribution list of the firms solicited.
 Documentation of DBE quotations shall be a part of the good faith effort submittal as necessary
to demonstrate compliance with the factors listed below which the Cabinet considers in judging
good faith efforts.  This documentation may include written subcontractors’ quotations, telephone
log notations of verbal quotations, or other types of quotation documentation.

The Good Faith Effort Package shall include, but may not be limited to information showing
evidence of the following:

1. Whether the bidder attended any pre-bid meetings that were scheduled by the Cabinet to
inform DBEs of subcontracting opportunities;

2. Whether the bidder provided solicitations through all reasonable and available means;

3. Whether the bidder provided written notice to all DBEs listed in the DBE directory at
the time of the letting who are prequalified in the areas of work that the bidder will
be subcontracting;

4. Whether the bidder followed up initial solicitations of interest by contacting DBEs to
determine with certainly whether they were interested.  If a reasonable amount of DBEs
within the targeted districts do not provide an intent to quote or no DBEs are
prequalified in the subcontracted areas, the bidder must notify the DBE Liaison in the
Office of Minority Affairs to give notification of the bidder’s inability to get DBE
quotes;

5. Whether the bidder selected portions of the work to be performed by DBEs in order to
increase the likelihood of meeting the contract goals.  This includes, where appropriate,
breaking out contract work items into economically feasible units to facilitate DBE
participation, even when the prime contractor might otherwise perform these work items
with its own forces;

6. Whether the bidder provided interested DBEs with adequate and timely information about
the plans, specifications, and requirements of the contract;

7. Whether the bidder negotiated in good faith with interested DBEs not rejecting them as
unqualified without sound reasons based on a thorough investigation of their
capabilities.  Any rejection should be so noted in writing with a description as to why
an agreement could not be reached;
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8. Whether quotations were received from interested DBE firms but were rejected as
unacceptable without sound reasons why the quotations were considered unacceptable. The
fact that the DBE firm’s quotation for the work is not the lowest quotation received will
not in itself be considered as a sound reason for rejecting the quotation as
unacceptable.  The fact that the bidder has the ability and/or desire to perform the
contract work with its own forces will not be considered a sound reason for rejecting
a DBE quote.  Nothing in this provision shall be construed to require the bidder to
accept unreasonable quotes in order to satisfy DBE goals;

9. Whether the bidder specifically negotiated with subcontractors to assume part of the
responsibility to meet the contract DBE goal when the work to be subcontracted includes
potential DBE participation;

10. Whether the bidder made any efforts and/or offered assistance to interested DBEs in
obtaining the necessary equipment, supplies, materials, insurance and/or bonding to
satisfy the work requirements of the bid proposal; and

11. Any other evidence that the bidder submits which may show that the bidder has made
reasonable good faith efforts to include DBE participation.         

FAILURE TO MEET GOOD FAITH REQUIREMENT

Where the apparent lowest responsive bidder fails to submit sufficient participation by DBE firms
to meet the contract goal and upon a determination by the Good Faith Committee based upon the
information submitted that the apparent lowest responsive bidder failed to make sufficient
reasonable efforts to meet the contract goal, the bidder will be offered the opportunity to meet
in person for administrative reconsideration. The bidder will be notified of the Committee’s
decision within 24 hours of its decision.  The bidder will have 24 hours to request
reconsideration of the Committee’s decision.  The reconsideration meeting will be held within two
days of the receipt of a request by the bidder for reconsideration. 

The request for reconsideration will be heard by the Office of the Secretary.  The bidder will
have the opportunity to present written documentation or argument concerning the issue of whether
it met the goal or made an adequate good faith effort.  The bidder will receive a written decision
on the reconsideration explaining the basis for the finding that the bidder did or did not meet
the goal or made adequate Good Faith efforts to do so. 

The result of the reconsideration process is not administratively appealable to the Cabinet or
to the United States Department of Transportation.

The Cabinet reserves the right to award the contract to the next lowest responsive bidder or to
rebid the contract in the event that the contract is not awarded to the low bidder as the result
of a failure to meet the good faith requirement.

SANCTIONS FOR FAILURE TO MEET DBE REQUIREMENTS OF THE PROJECT

Failure by the prime contractor to fulfill the DBE requirements of a project under contract or
to demonstrate good faith efforts to meet the goal constitutes a breach of contract.  When this
occurs, the Cabinet will hold the prime contractor accountable as would be the case with all other
contract provisions.  Therefore, the contractor’s failure to carry our the DBE contract
requirements shall constitute a breach of contract and as such the Cabinet reserves the right to
 exercise all administrative remedies at its disposal including, but not limited to the following:

• Disallow credit toward the DBE goal;

• Withholding progress payments;

• Withholding payment to the prime in an amount equal to the unmet portion of the
contract goal; and/or

• Termination of the contract.
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CONTRACTOR REPORTING

All contractors must keep detailed records and provide reports to the Cabinet on their progress
in meeting the DBE requirement on any highway contract.  These records may include, but shall not
be limited to payroll, lease agreements, cancelled payroll checks, executed subcontracting
agreements, etc. Prime contractors will be required to submit certified reports on monies paid
to each DBE subcontractor or supplier utilized to meet a DBE goal. 

Prime contractors will incorporate a requirement into DBE subcontracts, including supply
contracts, that DBEs must provide to the Division of Construction, a copy of all checks received
from the prime contractor within seven days of receipt of payment for work performed on Cabinet
projects.  Checks to DBE subcontractors must include the PCN number, estimate number, and the
sequence and quantity.    

DEFAULT OR DECERTIFICATION OF THE DBE

If the DBE subcontractor or supplier is decertified or defaults in the performance of its
work, and the overall goal cannot be credited for the uncompleted work, the prime contractor
may utilize a substitute DBE or elect to fulfill the DBE goal with another DBE on a different
work item.  If after exerting good faith effort in accordance with the Cabinet’s Good Faith
Effort policies and procedures, the prime contractor is unable to replace the DBE, then the
unmet portion of the goal may be waived at the discretion of the Cabinet.



Kentucky Transportation Cabinet 03/25/2002

General DBE Participation Plan*
Letting Date: Project Code Number (PCN) Project Number:

         Designated DBE Goal %

Prime Contractor

Type of DBE Work:(all applicable)
 Supplier Subcontractor Manufacturer Engineering Other

Itemized worked to be performed by DBE Company:
Supplier Item
60% Y/N Number

Total This DBE
Total Bid

% Credited toward Goal, this DBE

Title: Date:

Title: Date:
*This form must be completed for each DBE participant

DBE Unit Price **
Dollar Amount 
(based on DBE 

Unit of 
Measure

Quantity to be Performed 
by DBE

Federal Tax ID

DBE Company Name
Address

Description of Participation

City, State, Zip

Prime Contractor's Signature:

DBE Participant Signature:

**Note:  60 percent of expenditures to DBE suppliers that are not manufacturers provided the supplier 
is a regular dealer in the product involved. A regular dealer must be engaged in, as its principal business 
and in its own name, the sale of products to the public, maintain an inventory and own and operate 
distribution equipment 


